


to The Hon Williem T Miller,Judee of the Circuit Court for Lee 
County, Vireinia: 

The Petition of Mary & Lendinghem.nee Phillipps,who presents 
this petition on behalf of herself and also as next friend for 
her two infant sisters Jennie Phillipps end Lee Phillips, for the 
review of the proceedings had in a-certain suit in chencery lately 
depending in the eireuit court for Lee County, styled Hyatt and 
Permineton Guardiens&e versus Hirem Kinser e% al ; 

Humbl y praying, your said petitioner both for herself and as 
the next friend for her seid two infant sisters would resp ect ful- 
lly represent and show unto your honor that at the first August 
Rules 1083, J AG Hyatt guardian for your petitioner's sister 
Alice Phillivps end Williem Pennine ton es euardian for your said 
; evitioner and your said petitioners Hach wane Jernmle and Lee Phil- 
lipps also your petitioners sister Abicail Phillipps ,filed their 
suit in the circuit court for Lee County for the sale of certain 
real estate belonzing to the wards of the seid Hyatt and P enning Wr 
which had decerided to them from their father and mother,whose bill 
Of complaint was in the following words and Pizures to wit: 

"To the Hon HS .K Morrison,Juige of the Cireuit Court for Lee 
“founty Yirrinia: | 

Your orators, William P ennineston and John AG Hyatt would 


respéctfully show that about the day of > 106_;, Pryazeis 


M Phillipps and Rhodd Phillipps his wife both departed this life 


intestate in Lee County Va., and they left surviving then: si¥ gehil- 
Wen, their hepre at law, to wit: Penhie EB Phillipps now the wife 
of Hiram Kinser,Alice P Phillipps, Abieail & Phillipps Mary B&B. 

Phillipps, Jennie M Fhillipps end LeePhillipps, all of whom are 


under the aze of dl years and are therefore minors,but the said 


Junie & Kinser end the said Alice P Phillipps are over the ace of 





p, 
l@ years, and the remianing four are under the ace Of 14 years. 


The seid Hiram Kinser is over the age of <1 years and being the 


é 


hushend of the seid Tunie &.,is therefore her natural cuardian, 
Your orstor,Johm AL . yatt has been appointed by the county court 
of Lee County guardian for the said Alice P Phillipps, end has 
Ziven the requisite bend and has duly qualified as such. And sour 
Orator William Perminzton has likewise been appointed by the said 
County Court suardian for the said Abigail B.,Mary B. JemieM. and 
Lee Phillipps, end has given bond and qualifed according Ww law 

as such suardien i Your orators state that the said Rhoda Phillipps 
wes a dJaucshter of one Henry ond Abigell Daugherty who died some 
years af0 In this county the omer of a valuble tract of lend lying 
in Lee County on the noth side of Powels Moutain and south side 
of Weldens Ridge and on both sides of Waldens Creek,supposed ww 
contein from o00 to 500 acres ond is situated about 4 miles south 
of Jonesville. At the death of the said Henry and Abigail Daugch- 
erty the said lend decended to the said Rarbra J .,now the wi fe Of 
your orator William Pennington,James Daugherty,Natheaniel C Daug h- 
ervy,Williom Deuchearty,Susen Werren,widow of Terome Werren deceased 
Licey "ursuson,wife of G .WM."ureuson,immet daugherty,a grand. son 

of sald Henry Deugherty deceased,Jasper Purchet,Abizail Rurehet, 
Mery Purchet,Jomes Purchett,Georze Burchett, Nathaniel Purchett and 
Lucy Purchett,now the wife of Kelly,who are children and 
helrs st law of Meriak Purchett deceased who wos a dauchter of the 
sald Henry Daugherty deceased and the seid Rhode Phillipps deceased 


Your orators furthur state thet after the death of the said Abigail 


end Henry Daugherty the said James Daugher$y conveyed his intéFest 


in the said lends to his sister the seid Rhoda Phillipps,so that ab 


her death she was the oweer cf two ninths of the said traet of lend 
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Your orators furthur state that the said Francis M Phillipps 
was the ower by purchase of six ninths of said tract of land, 
being the shares conveyed to him by William Pennington and wm fe 
Geo WM."areuson and wife,Susan Warren Nethemiel C Daugherty, 
William Daugherty and Emmet Deugherty. So that at the time of their 
death the seid Frencis MPhillipps and Rhoda Phillipps his wife 
were the owmers of @ight ninths of said tract of land, and the 
remaining nith part thereof belongs to the heirs of the sald 
Meriah Rurchett before neamed. Your orators furthur state that ab 
the death of the said Francis M. and Rhoda Phillipps eight ninths 
of said tract of lend decended to the said Junie # Minser,and the 
Pive werds of your oretors f The seid trect of lend is tn ea undi- 
vided condition, and is greatly out of repair and the rents and 
profits thereof for a number of years to come will hardiy be suf- 
ficient to pay the ordinary expenses of the necessary and indis- 
pensible re@eirs necessary to protect a crop thereon, Your orators 
have been informed and they believe that it is the wish and desire 
of the heirs of the said Meriah Rurchet that thelr one nin th in ber- 


est in sald lends be sold and all of them exce@ot Keller and wmfe 


are infents under <l years of ace, In the event of the deach of 


ell the heirs and ehildren of the said Francis M. and Hhoda 
Phillipps before atteining the age of «n years without issue , 

the title to two ninths of said tract of land would decend i the 
brothers and sisters end the decendants of such of the said Rhoda 
Phillipos who are your orator the said William P ennineton and wife, 
Georce \W/.¥ureuson end wife,sSusan Warren,James Daugherty,Nathaniel 
( Daugherty, William Daugherty end Emmet Daugherty,and the said 
ielrs ab law of Meriah Burchet deceased,the said Emmet Dugherty 
being end infant, and his interest in said land heving been sold 


py e decree of this court end purchased by *MPhillipps, and 
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six ninths thereof would decend to the brothers and sisters of 
the said Frenecis M Phillipps,who are Marth A Dickenson,Addie 
Phillipps,Ceroline Travis,wife of Edward Travis, Zebidee Phillipps 
Andrew Phillipps end Jemes Phillipps. 

The seid Tamas Deucharty Nathaniel © Daugherty, William Deaugh- 
erty, Fret Daucherty, Susan Warren ,Geo WM .furzuson, Luch #ureuson, 
_. Keller,Luecy Keller,Jasper Rurchett,Abigail BurchettsMary Bur- 
chett, James Rurchett,@eoree Burchett and Nathaniel Burchett are 
non residents of the state of Virginia. 

Your orators state that the Burchett heirs live in the westerm 
states and that it is their desire that their interest in sald 
land be sold . 

The said lends being undivided and in a very low state of re- 
peir end their condition such that they can not for a number vf 
years yield your orator's wards any thing in the way of rents amd 
profits beyond what it will require to pay taxes and put the prem- 
ises in e condition W save and protect a crop. And the same are 
co situated thet if offered for sale they will bring a fair and 
full price as your oretors belleve. 

Your orators furthur state that if said entire lands wers 
sold in a body together they will bring a bebter price that Wb 
sell the seme in detached parcels. Your orators furthur state 
that four of their said wards are quite young and it will bea 
considerable Length of time before they are old and large mough 
to become self sustaining, and their relitives in this counory are 

s condition to take care of and educate them without some 
eomp ensation , 
Your orators furthur state that after the debts and liabili- 


ties of the said #MFhillipps shall be paid that there will not be 


left of his personal estate more then will giye to each helr aboub 
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the sum of $100 00,the interest ond income on which would only 
be about o6 00 per year which would be very in ediquate com »- 
sation for taking care of them. 

Your orators furthur state that the income on their personal 
estate and the interest on the proceeds of the real estate if 
sold would yleld then ennually $20 io 930 per year each as your 
orators verily believe end they at the same time believe thet if 
the rebl estate remains in kind as 1t is it will not sive then 
eny thing like that sum annually. 

Your orators now state that the interest of their aid 
werds as well as all othere interested in said lands will be pro- 
motel by a sale thereof and the proceeds arising therefrom put 
ab interest for the use and henefit of seid wards and others and 
Lo abllain that end 1s the object of this bill. 

The premises cOnsidered your orator pray that the said Hiram 
Kinser, Junnie Kinser his wife, Alice P Phillipps,Abigail EPhil- 
lipps Mery BPhillipp ,Lennie M Phillipps and Lee Phillipps Martha 
A Dickenson, Addie Phillipps,Zebideeda Phillipps,AndrewPhillipps 


Temes Phillipps,Hdwerd Trayis,and Saroline Travis and Janes Naugher 


ty Nathaniel © Daugherty, Wil iam Daugherty, Emmett Deugherty,PRarbra 


cde enninston Sus en Warren, Geo .WM ."urguson Lucy Fureuson, Kelle 
Lycy Keller,Jesper Burchett,Abigail Rurchett.Mary Rurchett,J emes 
Rurchett,Ge ree Purchett end Nathaniel Burchett be made defendants 
to this bill end be required to anser the same on oath,that an or 
der of publication be entered,posted and published acrainst the non- 
residents aforenemed, that a suxgedion ad liten be appointed for 
the infents hefore ma tioned to defend their interest in this suit 
end upon a hearing of the couse that the said land be decreed to 
be sold in a body together and if am any wise mistaken in this 


their special prayer, they your orators pray for all gemeral 
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relief. Mey the Commonwealth's sumoere issue drrected &. 
Henry J Morren for Plaintiffs. 

We, John AG Hyatt and William Pennington, the plaintiffs in 
Lhe foresoing bill do swear that we believe t,e statements of the 
fF repoing bill are substantially true. and we also believe that 
the interest of all parties will be promoted by a sale of said 
land so help us God. John AG Hyatt Guardia &e,. 

Will iam Pennington . 

‘worn to before me by John AG Hyatt and William P ennine wn 
the plaintiffs the oth day of August,1808 , and 1Oth of December, 
L058 , 

Henry J Morzen Commissioner , " 

Yor Ppevitioner would furthur show unio your honog that from 
Clerks office there was issued a fe si in the following words 
end figures to wit: 

"The Commonweal th of Vireinie. 

lo the Sheriff of Lee County, Greeting: 

We Command you to summon Hiram Kinser,Junie Kinse?,Martha A. 
Dickenson, Addie Phillipps ,Zebsdiah Phillipps,Andrew Phillipps,Jemes 
Phillipps, Fdverd Travis,Ceroline Trevis,Jomes Deucherty, Nathaniel 
G Daugherty, William Daugherty, fmmet Daugherty,Barbra J Penning ton 
Suse Wa hore “6 eo .W Yurrusen Lycy Fureuson, Keller,Lucy Keller, 
Jasper Purchett, Abigail Purchett,Mery RBurchett,James Rurchett,feo, 
Burehett and Nathaniel Burchett to appear at the Clerk's office 


of the Gireuit Court for Lee Coumty at the court house on the 


first Monday in Agmust next being Rule day to answer a bill in 


Chencery exibited in our said court acairnt them by John AG Hyatt 


Cuerdisn for Alice P Phillipps and William P enninzion Guacdian 


for Abigail BE Phillipps.Mery & Phillipps,J ernie M Phill ipps end 
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Lee Phillipps and have then end there this writ. Witness JAS. 
Hyatt,clerk of bhe ssid Court at the court hous e,this the olst 
doy of Tul y,1968,in the 113 year of the common weal th? 
A copy teste, J AL Hyatt, clerx 5 

Upon the back of which last mention Peper Was endorsed the 
following, “fxecuted by delivering office copies to the following 
nemes Hiram Kinser,Junie Kinser, Andrew Phillipps,Jemes Phill ipps 
Tebidiah Phillipps and Addie Phillipps? August 4,1d00? E S Pishop , 
Deuty for RD Moonery,S Lo." Executed by delivering coples 


of this sub poena to Edward Trevis Caroline Travis Martha Dick- 


enson August 3,1966, Zion Slenary DS ."" Executed by delivering 


on office copy of this summons W Rarbo J P erming ton ton »,Augus b 
pay oR Oy, Hite ey sO 

Your Petitioner would by Wey aif of digression call your 
honors attention to the discrep eicy between the bill that was 
setually filed end that which the various parties mention ed in 
the foregoing summons were notfied would be fil ed . 

Your petitioner would furthur r@ resent unto your honor thab 
there was filed with the papers of the said cause Se a Paper 
purporting to be an affidavit of the noni- resi@ency of the parlles 
elaimed to he non- residents in the sald bill of complaint, which 
is in the Following words end figures to-wit: 

"Hvatt and Permington, “ue rdien “ec. Plaintiffs. 

gh In Chancery, 
Hirem Kinser, Junie Kinser, Alice P Phillipps Abigail & Phillipps 
Mery F Phillipps.7ennie * Phillipps,.Lee Phillipps Martha A Dickensn 
Addie Phillipps,Zebidiah Phillivps Andrew Phillipps sJemes Phillaipps 
Raward Travis Caroline Travis .’emes Daugherty NM 0 Daugherty, William 
Deughervy, Bnmevt Daugherty Barbra J Permingion Susan Werren,G eo We 


Mo | ae haea ; | 
M .fureuson,Lucy "urezuson, Keller,Lucy Keller,Jasper Burchety, 
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Aplgell Rurehetu,Mery Burchett, Jemes Burghett,G@eorge Burchett and 
Nathariiel Burchett, Defendants , 

1 do sweer that according to my best infommetion and belief 
the above nemed defendants James Daugherty." .C Daugherty, Williem 
Daugherty, Bymett Daugherty, Susan Warren,Geo WM .furcuson Lucy 
Hurrvuson,. Keller, bucy Keller, jasper Burchett,Ableail  Burehett 
Mary Burchett,James Rurchett,Georse Burchett, and Nathsniel C., 
Purchett are non-residents of Virpinia, “So Help me God, 

Henry J Morgan. 
Swom to before me, July the 1888 ," 

Upon the forecoing subposed affidavit an order of publication 
wes ordered from the clerk's office in the following words and 
firures to-wit: 

"Virginia: At Rules held in the Clerk's office of the circuit 
court for Lee County on the <ord day of July,168s, 

Hyatt end Pennington Guradian &e Plaintiffs, 
VS. In Chancery 
Hirem Kinser et al Netagente: 

The object of this swit is to sell the lends in the bill end 
proceedings mentioned and to divide the proceeds arising therefrom 
among those entitled thereto end 1v appearing from an affidavit 
filed in sald cause that the defendarits James Daugherty N .C Daugher 
erty, Willien Daugherty, fmmett Daugherty,Susen Warren George WM, 
Yureuson Lucy fureuson, Keller,Lucy Keller,Jesper Rurchett,Ablgai 
Purchett,Mary Purchett,James Purchettt,George Rurchett, and Nxthen 
lel © Purchett are non-residmts of this state :1t is therefore 
ordered that they eppear here within 16 days after dus pub 


lication of this order and @o what may be necessary to protest thir 


interest in this suit, 


HJ Morpen /P .Q. A Copy teste,J AG Hyatt.c .c.* 





» 
On the back of the said order of of publication was endorsed the 
following , to-wit: 

" 1 Cert fy that 1 delivered to the Virinia Hereld en office 
cop y of this order for publication ard posted a like copy thereof 
et the front door of Lee Court house at the August term 1585 of 
Lee Gounty Court. Sethieetive th 636." 

An exact copy of the forgoing order is filed with the pa 
pers of the sald cause an appears to have been Dublised in the 
Lee County Republican, to which there is attached this carti fi- 
cate, to-wit: * 1 certify that the lezal notice hereto attached 


lieeen, ending the 26th day of August,13838, Geo. Coleman , 


Pub. Lee Gounty Republicen ." 

Your petitioner will furthur represent and show unto your 
honor that in the said suit as aforesaid your said petitioner 
nor her sisters the seid Jennie and Lee, and her other infant 
sisters had no legal suardisn ad litem to defend them in the 
said suit,none having ever been appointed either by the cours 
in term or the clerk of the court in vacation j There was an 
enswer filed in the said cause by J M Morgan who assumed with 
oub any authority to act as guardian end put in an answer, but 
which did not compy with the law even if the said J M Moran had 
been a duly constituted officer for that pumpose,in that the ans 
wer @Was not sworm to as is required by law. The said answer 1s 
in, the following words and figures to-wit: 

’ to the Hor HS  Morison,Judge of the Cireuit court for 
Lee Gounty Ve .: 

The Anewer af Tohn M Moreen uardisan ad daven. for Junie BE. 


Kinser,Alice P Phillipps,Abigail E Phillipps Mary E Phillipps, 
Lee Phillipps, Emmett Deusherty,Jasper burchett,Abigail Burchett, 
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Junie MPhillipps.Mary Rurchett,Jemes Burchett,Georee Rurchett, 
and Natheniel Burchett,infant defendants to « blil filed esainst 
them end others by J .AG Hyatt and Williem Permnin> ton the euardien 
for five of the six heirs at lawof FM . and nhode Phillipps, 


Respondent says that so trax as the said Emmett Daugherty is eon 


cemed he has no direct interest in the SUbj] 6cl matter of this 


sult end is only interested therein ir, the event all the said 
infents should die before = Llealning the ase of 21 unmarried and 
without issue and his interest in sald land having been sold in 
the same marmer that the land refere’ to in this bill is sought 
vo be sold it would seem that he wo uld have no valid right to 
inverpose and objection to the sale thero ; As to the heirs of 
Mariah Rurchett deceased referred to above respondent is informed 
that they live in some one of the westeim states and thet it is 
their desire thet their interest be sold and the money arriving 
therefrom be transmitted to their Place of residence but resp on- 
dent does not know the fact himself. As to the heirs of "MM. and 
Rhoda Phillipps above mentioned respondent says that they are 
young and of tender years and as such are the pecullar wards of 
Oo" equity and hence their interest in this suit are 
committed to your honor. As to whether or not the interest of 
Yespondents last named would he promo ted by a sale of their leg 
he knows nothing personally and his said wardsa re loo young to 
be eble to advise him in the PYemises,he must therefore the 
Plaintiffs to make strict Proof and a clear case azainst then. 
Having now as fully enswered as deemed material he prays his said 
werds be hence dismissed with their reasorable costs. 
John M Morgan, Guardian ad Lite." 
Upon the beek of this Peper is endorsed the following, "Filed 


Aug .Bul eg ,1888 J AS Hyatt,oo 
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Your petitioner will furthur represent and show unto your 
henor that no rules were ever made w in this case in the (1 erk's 
office, though the rule book shows there was a cause of Hyatt and 
Voryen vs. Hiram Kinser et al,which was perheps that intended for 
this sult,certainl y it can not be taken as true. 

Your p etitioner will furthur r@_ resent and show mto your 
honor that independently of the admissions end representations 
cor tained in the bill and answers filed in the sxid cause there 
was no ground for a sale of the lends thereiy soucht to be sold, 
However your petitioner finds a paper in the seid cause which 
though 1t is in a very bad form seems to be intended es deposi- 
tions purpoting to prove that it would be to the hest interest 
of your petitioner and her infant sisters that the lends be sold, 
oul the said paper if it ws intended as depositions certain] y was 
never in a condition to be reed in the said suit azalnt your seid 
petitioner and her said sisters because it wes not properly teken 
nor was 1uU properly retumed as depositions are required to be 
retuned and filed under the clerk's hand. Your petitioner will 
recite the peper and ten call the attention of your honor to some 
of its varous defects. lt is in the following wrds and ficures 


to wl te oe 


"Hyatt end Pennine ton Guradian &e. Plaintiffs, 


In Chancery. 
Hiram Kinser et al, Defenden ts : 
fo John M Morzen,@uardian ad litem for the infent defendants in 
said caue: Take notice that at the Clerk's office of the Circuit 
court of Lee County on the <8th day of August, 1633,we will pro- 
cecd to take the depositions of Marion D Hichmond,Willian Jayne 
end Temas gee when reread are intended to be read as eyidene 


On our behel f in the shove styled cause won « hearins thereof 
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and the questions hereto atteched will be propounded to each of 
the seld witnesses, John AG Hyatt and Williem P enning toy 
Aug 22,1588 , | Guardiens . 
l- Please state whether or not you are acquainted with the tract 
of lend lying on Walden's “reek know as the Henry Deugherty ferm? 
e~ Plesea stete as near es you can its present condition as to 
repalrs and state of cultivetionand whether or not it is a sm00 th 
or rouch farm? 
v= Please state wht you think would be « feir eid full price for 

e same if sold on reasonable time? 
- Hrom your now edge of said farm,would the same sell better 
end for a better price if sold in a body together or would it 
sell better if sold in detached parcels? 
o- Yrom your lmowledee of said land in its present condition 
would the interest of the infent defendants be Promoted by a 
thereof? Or would it be best for them for the lend to remain 
it is and not sold? 
6- From you. knowledge of the lend and its Present condition and 
surroundings which do you think would serve the interest of the 
irifants best to keep the lend as it is and rent it out annuall § 
for thelr use and benefit or to sell the lend and put the pro- 


ceeds to interest for their hane fit? 


¢- Which do you think would be best for ell parties interested to 


sell te mtire trect in & bd ody together or lay off one ninth 
pert to the hurchett heirs and sell it by its self and then sell 
the other & ninths by itsel f? 


O- Ils the logation of said lend such as to induge you to be lieve 


that if the same wes offered publicly for sale it would bring a 


reasonably felr price? Or is it otherwise?" 





1s 
nor the seid paper which your Petitioner supposes wes the notice, 
was midorsed the following," 1 hereby ecce@yt lesel service of the 
foresoins notice and agree thet the deposition of said witnesses 
may be taken on the foregoing questions. John M Moteen, Guardin 
ad liten for inft. Defts." 
Attached to the forecoine paper is the fol] owing,w ich pour pe 
Litioner supooses was the evidence won which the sale hereing fier 
cOmPlained of was made, towit: 
Hyatt end Pennineton Guardien & Pleinti fess, 
es} In Cheneery, 
Hirem Kinser end others, Defendants. 
the d@osition of Willian Jayne Merion D Richmond end James W.Orr 
Laken pursuent to notice end interrogatories hereto attached st 
the clerk's office of the circuit court of Lee County on the 2&th 
lay of Aueust,13388,which are intended to be reed as evidence on 
the part of the pleintiffs in the above styled cause, 
sald Williem Jajne, a witmess of lawful age belne duly swom 
deposes and says: 

In answer to the first question the witness says, 1 am tol- 
ereble well aequainted with the tract of lend referred to in the 
Plrst question , 

In enswer to the second question the witiess Says, the 
Farm referred to is in very bad rebair and is in a poor state of 
cultivation and 1 regard it as a rough and rocky fem, 

ln answer to the third question witness says, 1 am em of 
opinion that the lend if sold On Yr asOnable time would be wel] 
sold at the price of three thousand or four thousend dollars, 


In answer to question four Witness says ,1 am of opinion 


inet at would sell better if'sold in a body toeether than if sold 
in Dereale. 
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ln anewer to number 5 witness says »1 am of opinion Uhat 1t 
would he best for the infents for the lend to be sold and the mon 
ey aPisinge therefrom put at interest and that this would yield 


then a much better income then the rents of the lad. 


In enswe to Number 6 witness says, The answer to this is 


cunstenticlly enswered in response to number 5, 

ln enswer to number seven witness says» 1 am of opinion tha b 
it is best for all parties concemed to sell the envire tract 
vogether . 1 think this would be better than v0 lay off one ninth 
ed sell it s@arate and sell eight ninths separate, And furthur 
this witness saith not. Williem Jeyne. 
mM PD Richmond enother witness of lawful age abd being first dul) 
sworm d@oses and says,» 

ln lane to interrogatory number one, 1 em very well ae 
duainted with the tract of land lying on Wald en's creek knowm as 
the Henry Daugherty lend . 

Number &. The ferm is in bad condition, as the fences are 
ad, 1tb18 a rough ferm. 
3, 1 think the farm is worth 40000 dollrs, 
4.1t will cel /better in 2 body as the lend runs from the top 
of Wlden's Ridee to the top of the mountein. And the distance [rom 
top of ridce to top of mountain is ahout 400 poles ond about aver 
ege 100 poles wide, and the lend lies so it would have vo be dl 
vided from lop ridge to top mountein. Whhbich would meke one share 
very narrow. 0 &6.1 think the interests of the inafent children 
would be promoted by selling and putting the money on interest , 
”’ 1 think it decidedly better to sell all the land in a body. 
8.1 think the lend will bring a feir price,l think it will bring 
et leat $4000 00 M.D .Alchmond . 


? . , 2 . . ’ 
The reason l sive the distence from vwop ridge LO Lop mountain 
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T heave e line rm ner thic fern. 
Yireinie, Lee County to-wit: 

The forecoine J@ ositions of Williem Jeyne and M.D .Richmond 

were teken,subseribed end swom to before me S@t 4,1003, 
Jemes .W.Orr Commissioner in Cheneery, 

Your petitioner here celle your honors attention to the feet 
that the notice to t&ke these was that they would be taken oy, 
Une «6th day of August,1888, when the certi ficave of the officer 
shows they were not taken on that day but upon the 4th day of 
Sept 1588 , Your honors attention is also @ lled to the fact that 
nO one hed any notice of the taking of these deosition excMugT mM. 
Morgen, assuming unlawfully to act as suerdian ad litem for all 
the infents in the said cause, end your petitioner can not see 
why those who were necessary perties de fendent to the said bill 
should not elso have been notified of the baking of these deosi- 
tions. As will be seen slso from the said depositions in the 
caption the; pum ort to be the ae osltion of MD il chmond,J emes 
W.Orr end Willian Jeyne, end they end up with e certificate thet 
they are taker, before said Orr as 2 commissioner in cahneery. 

None of the addult defendants enswered the said bill sp er 
heps heacuse they never knew of the exis lence Of the suid seuit, 
ror certainly they could not have been noti fi ead by the process 
thet was served, excaot Hiram Kinser., if it can be called en en- 


cwer,it was never filed it was Only pul in the pepers and not en- 


dorsed by the clerk. Junie Kinser answered with her husbsend the 


sald Hiram, but their enswer was not on Oath,if it can be celled 
sn answer, which is in the following words and fieures , to-wit: 
" To the Hon .H.S K Morrison, Judge of the Circuit Court for Lee 


County, Vi ay eee. 


The anc war of Hiram Kineer end Junie Kinser. his wife to é 


bill filed in this ho nerable court eoeint them and others b 





Lo 

John ) & Hyett and Williem Pennine ton,guzrdien for fige of the 
minor heirs et law of Francis M. end Rhoda Philtipps deceased . 
Respondents say thet it is true as alleged in the plaintif’s bill 
hat the fenale respondent is a minor under the ase of en years 
end 10 1s also true thet the tract of land referred to in the 
mlaintife’s hill is in a bad state of affutes re@eair and it is al- 
so true that it will require the rents and profits thereof for 
several years if judiciously expended to put the said farm in any 


vhing like a good condition, and while all this is true ‘the 


lend in general is quite rich « d productive and while it may 


possibly be for the interest of all peties that the lend he sold 
yet crepondents are now merried to each other and are poor and 
heave no home but their interest in the tract of lend in question 
end hence they dmy so fer as they are goncemed that their ir- 
verest will be promoted by a sale ereof but on the contrary 
they ellese that their interest in the premises will be best 
served by having their interest in said tract of land laid out 
end assigned them by proper commissioners and they now pray 
the seme be done , and that plaintiff's bill be dismissed so far ze 
his mark 
Lt seeks to sell their interest. HiremX Kinser 
Her merk by her husbend 
JunieX Kinser 
}P ell the interests of sach of the infents in the seid 
cause been answered to es the one just mentioned and the truth 
had been told none of the said interest would have been sold ; 
The answer though above referred to was not p roperly put in was: 
nov under osth was not endorsed filed, and constitutes one of the 


irresulerities herein after comlained of. 


There was one other enser put in the papers, but nob merked 


cd 


Filed, that was the enswer of your petitioners sister,AliceP, 


Fhillipps,which is in the foll Owlne words and figures, iwo-wit: 





Jing 
"To the Hon AS K Morrison »Alugse of the Cireuit Sourt for Lee 
Count, V; 

fhe answer of Alice Phillipps,one of the infent defender ts 
LO thls suit,but who is over the ase Of 14 years to the bill of 
th pias ti Pfs filed againt her and others. 
this respondnt says thet she is too youne in contemplation of law 
to be combetmt to fom an opinion as to what is best for her inver 
est in mattars of this kind, yet she says that she mows that uhe 
uvacth of land in the bill mentioned is sréeatly out of re@air and sh 
feeld well satisfied in her om mind thet it will require the 
envlre rents and pw fits thereof for a rlmber of years to come 
LO put scid ferm in such stete of r@mair as to mske 1ts rents 
exceed 1ts curent armuel repairs, and in the meen tlme respondent 
with the others interested will have no source of income whatever, 
Uhis respomient is therefore of opinion that her own interest andr 
that of her brothers and sisters will be promoted by a sele of 
seid land and the pr ceeds thereof put at interest for their use 
end benefit, end this respondent so beli éeving join in the plaintiff 
Prayer to obtain a sele th reof. 

Rep ondent having now answered as fully as deened me beri al 
PYrays Uthat the plaintiff's Prayer be granted ard the said lend 
Jdecre ei to he sold. Alice: Phil pop. 

Swom to hefore me by Alice P Phillipps ,Merch,11 ,10689 . 

duh eee bts Cette: 

The next Proceedings hed in the said cause was a decree 

enveres in the said cause on the 2nd day of April ,1839, which is in 


he following words and figures to-wit:- 


} 


W ; c 
Tyatt ent Pennington Cugrdian &e, Plaintiffs, 


VS. In Chancery, 


Hiram Kinser et a] ’ Defend ts, VY, 





lo 
This cause ceme on this dey wo be heard on the bill of the plain- 
tiffs,the ioint eis wer of Hirem Kinser and Junie Minser his wfe 
the s@arate enswer of Alice P Phillipps,en infant over the ace 
of 14 years of age, and the answer of said Alice P Phillipps Junie 
Kinser, Abigail F Phillippd mary & Phillipps,Lee Phillipps,J ennie 
Phillipps,fmmeti Dougherety, Jesper Burchett, Abigail Purchet tary 
Purchett,Jemes Rurchett,Geore Rurchett end Nathaniel Bur-hett 
hy Tom M Moreen their cuerlien ad litem, and the bill taken for 
confessed by the other defendants and the d@osivion of witnesses 
and wes argued by counsel,0n consideration of all which 10t app eers 
to the court thet the interest of Alice P Phillipps.Abigail &. 
Phillipps Mery EPhillipps,Jennie MPhillipps,Lee Phillipps and 
the heirs of Meriah Burchett deceased will be promoted by a sale 
of their undivided interest in the land in the bill igtattowediclt 
is therefore edjudged omered and decreed that their said undividel 
interest ba sold on the tems end in the manner hereinafter in- 
dicated and it is furthur adjud-ed ordered and decreed that the 
interest of Junie Kinser,wife of the deferdant Hiram Kinser which 


consists of one sixth of eight ningths of the entire land in the 


bill mentioned be laid off and assigned to her in kind, end ydo 


attain this mi LM Sarmacle,tenry © Joslyn, Wa Jayne ane dick =, 
Albert, sim appointed commissioners for the purpose who will 

lay off and assign to the seid Tunie Kinser wife of Hiram Kinser 
one sixth of eight ninths in value of the lends owed by Henry ad 
Abizail Daugherty deceased, and they will report their action to 
court. The interest of the heirs of Meriah Burchett deceased, 
consisting of one niniitit undivided part of the entire lend of 


Abiseil end Henry daucherty decensed end the interest of Alice? . 
Phillipps Mery EPhillipps,Abigeil &Phillipps Jennie M Phillipps 


end Lee Phillipps,consisting of five siths of eight ninvhs of said 
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lend shall be sold on a erejit of one,two and three years time 
with lnveresu from day of sale, and the purcheser shell Sive 
bond wth epproved securety for the purchase Price thereof,so much 


cash in hand shell be required at said sale as will pay the costs 


of suit end commissions on sales, said sales shell he mede ab 


public suetion & the highest bidder at the front door of the 
court house of Lee County on some court day after t e same shall 
heve been duly edvervised thirty days,showinge time,tems and 

place of sale» and Henry J Mo an 15 appointed © spebial commission 
er to meke this sale who beforedoing so is required to execute 
bond before the clerk of this court with good securety in the 

sum of $6000 00 with condition io faithfully accaount for ell 
money he may receive in the cause and he will report his action 

.o this court and the cause is continued ," 

After the foraroine recited teorse hed hen entered the next 
peper filed in the said cause was the bond of Henry J Mo wert as 
Commissioner, executed in pursuence to the requirenents of the 
sald decree, and which is in the ordinary form, end which your 
petitioner deems unnecessary to recite at length here, 

the next paper filed in the said cause was thet of said H als 
‘oYeen commissioner reporting the sale of the lend hereine fter 
complained of which appears to have been filed on the 17th day of 
Tune,1889, end is in the following words and figures, to-wit: 
"Hyatt and Pernineton Guardien &e. laity ba Stes 

VS . In Cheneery, 
Hirem Kinser et el, Deferdents , 
l have reatined in my own hands as commissioner in this cause 
the followins sums out of the money paid in hand on day of sale, 


1 S¢ on lst $3000 on day of sale, $15 00 
c- “f on residue, of sele of $3200 00 04 ,00 


ior 


o- Abbys. vaxed fee of sui i ip OOS. aap Ay 





PAW 
HJ Moren, Ato. end Comr. 
Received of H.T Morgen, Commissioner, in seid cause the sum of 
fartem Dollars and 72 eents,the elerk's cost due mé in said @ ause 
June 4,1889., . J RA be ye tty 6y6.3 
Received of said Morgan commissioner as above Four dollars and 
O00 emts the sheri FP omcosts in seid eaus e,June 41889 , 
R D lana OVS ey VG 
of said Morgen Commissioner as above Five Dollars the 
adlitem fee in seid cause,June 4,1889. 
John M Moreen Guradien ad litem. 
Reesived of ssid Morgen Conmmissi ner as sebove Fife Dollars tie 
printers fee in said cause,June 4,1889, Henry © Joslyn assignee 
of Lee County Republican. 
Hyatt and Peinine ton Guerian &e. Plaintiffs, 
In Chancery, 
VS. 


Hirem Hinser end wife, end others drx Defenderits, 


fo the Hon .H.S & Morrison Judge of the circuit court for Lee Coun by 


VA pein 

On Tuesday June the 4th,1589, thet belng sounty cour day for 
Lee County, for the year, 1658,et the front door of the curt house 
of Lee Ubunty about] o' clock Of that day I as 2 sp eclal comnis-~ 
Sioner offered one ningh end five sixth of eight ninths of the tras 
of lend in the bill metioned for sale oh the terms prescribed 
by the decree in the esuse of April < 1889 when dent, T .Fureuseon 
offerei therefor the sum of $3500 00, and that being the best ond 
highest price offered therefor the Sald Fursuson became the pur 


chaser thereof at thet Price and e therewon pald mé in hend the 


sum of $129.75, the costs of Sult and commission on sale which ] 


heve eecounted for in the menner showm in « tabular Statenent at 





eal 

une foot of this r@mort. And as to the residue of the $5570 .co, 
he Save © me as commissioner his several bonds therefor due in 
one,two end three years in equal enstallments with interest from 
dave with HJ Horton as his securety, who i regard as perfectly 
food for the entire emount of the ssid several ponds . The price 
which the lend brought 1 regard as a fair one, and there ore cheer- 
fully ard sincerly recomend ea comfimation of Sald sale, 

AS one sixth of eight ninths of the tract of land in the bill 
mentioned was not sold but wes leid off and asigned to Junie 


Kinser, wife of Hirem Kinser nowif this had heen sold alone with 


Lhe other lend the eitire trect st the Same rate would have broyushy 


the sum of $5950 41,hesides costs of sult, By the assignment mede 
by the commissioners in this cause to the scid Tunie Kinser she 
zets 09 eeras of the seid lends pnd the seme estimated upon the 
basis of the interests sold is worth $586 13, 

The Burchett heirs referred to in the bill being entitled 
vo one ninth of the entire tract of lend referre= to in the bill 
1 therefore follows thet efter paying the costs of suit end sale 
out of the price of the lend ectuell y sold that the sum due the 
Purchett heirs out of seid sale is $439 60, and for this sum 1 have 
taken said Mureuson's three notes ed bonds. 

Mr J AG Hyatt is the guradian for Alice Phillipps, end has 
Siven bond with S.v.% Richmond as securety in the sum of $1500 .00 
and said Alice Phillipps share of the net proceeds of said sele 
being $686 06, this sum might with propriety: be tamed over to 
him as his suarmlianswi thout requi ring him to give a new bond, but 
Lf deemed hest he is ready and willing to give such bond as my be 
requi red , Hor the sum due seid slice Phillipps,l have taken ssid 
‘ureuson s three separate bonds and Mr Hyatt is willing to receive 


ye pee re ety ik me 
uiem OF mé as cask, 





ars 


ray 

Willien Pennineton is Suardien for Abideil BF Phill ipps Mary 
EPRillipps,Jennie MPhillipps end Lee Phillipps, md has given 
hond as such in the sum of $2000 .00, with his on A M P ening ton 
“§ his securety, and the latter has now renoved to the State of 
Teves es 1 om now in Ormed : 

These four children's shere of the net proceeds of snid s-le 
is $2544 02, end hence as this sum exceeds the penalty of the P mani 
svon bond as guardian the mon ey co uld nov with prop ri @l;y be paid 
him even if his surety hed not left the State untill he sould 
execute a new bond in the sum of at least $4000 .00, or $900960 
with good seoursty , Hor the sum due these four children Mr .urgu- 
son has likewise siven mehis three seoerate bonds end these Mr. Pe 
nington is willine to acceot of me as money. 

]1 therefore suggest that when proper bonds are filed in the C 
cause by Permington and Hyatt if it should be required of the lat 
terthat these said bonds be tumed over to them as cash end a deed 
of conveyance made to said Mureuson for said land retaining the 
vendors lein for the purchase money and the cause then stricken 
From the docket ard in this way save Une cost of several years cone 
Linuances end the trouble of calling the case at each tem during 
such period, 

The cost of this suit and commissions of ssle hes been paid ot 
out of the sale of lends of the Burchett heirs and 5 of the Phillis 
heirs but the commissioners fees for the survey and asslening Ju 
nie Kinser her share has not been as yet paid end as this cost was 
brought about by the action of said Kinser and wife it seens to me 
right and proper thet they should be decreed to pay the fees of se 
Sald commissioners snd Mr. Hyatt as id? meat F, M ; Phillips estate 


has money in his hands arising from the personal estete due the 


sald Junie Kinserwho is yet under age it seens to me that Mr. Hyatt 





Zo 
might with propriety be directed to Pay sald commissioners fees for 
said Junie Kins oie 

The receipts for the disbursements of the $129 .7o paid inby 
“ersuson at said sale and referred to in the following tabular 5 te 
Statement are hereto atteched: 
fo cash received on day of sale this sum P1<9 ,75 
By Mer ct. com. on first $300 of sale retained $15 00 
Py «per ect. com on residue of $408 $3200 of sale ret, 64 00 
Ry Attomeys Texed fee in suit 15 00 
Ry this sum peid Hyett Clerks fans 14 ,79 
ry this sum peid Sheriffs fees 
y this sum paid Guardian ad litim fee 
Py this sum paid Printers fee 
Ry this sum paid Parcs fee for Depo. 
Ry estimated future cost retsined 
"el to pay future cost in my hands 
| Resp ect full y submi tted 
Henry J . Morgen Spe .comr, 
June 17 1809 ," 
Upon the back of this re@ort wes endorsed," Wiled June 17, 


iterate hm a A AC: Hl Va bib G ne a: 8 


The next paper file? in the seid cause was the report 


of the commissioner appointed in the aforesaid decree for the 
purpose of laying off to peti ti ister,Junie Ki c 
puUIpose of laying off to your petitioner's sistersJunie Kinser 
her share of the land, which caid report is in the following words 
and figures,- towit: 
"Hyatt and Pernine ton Guerdiens &e, If Dat, PSes 

vs. ln Chene 2 ys 


IJ Tt Acie Vee m (a). i 
Tam Kins ax Uefend ant. 
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Pursusent to en orier of the circuit court of Lee County, dated the 
<oth day of April ,1832, we the undersigned commissioners L M .Car- 
micle,i.C Joslym.,Wm Jeyme ond J P Albert proceeded the <dth day of 
May ,1689 vw lay off and assign to Jennie Kinser wife of Hiram 
Kinser one sixth of eight ninths of the lend owed by Henry and 


Abigail Deugherty deceased according to the following plat and 


report, We first surveyed the entire tract and found it to contain 


oot acres. We have laid off and assigned to seid Jernie Kinser 


68 ecres of this amount which. we consider equal in value to one 
sixth of eight ninth of the whold trect, end is bounded as follows 
Lo eta " ( Here the bounderies of the seid interest laid off was 
rully described by the report,and the commissioners continued to s} 
" The remaining portion of seid lends containine 3138 acres is 
hounded as follows"( Here the commissioners set out the lines 


bounding the seid tract they sien the seme thus 
iy) y ») 


" Respet submitted, LM Cermicle, 
Henry © Joslyn, 


Vy ‘il a2 iy @ 
a eS Ee i yy 


Land J 


IP Albert Conmissioners. 
the said r@ort has endorsed on the back thereof," Filed July <7; 
LOO 250 A. dc, Sharer sit oe There is also e memorande showing that. the 
costs of this metter amounted in the agzrecate to $40 00, all 
of which seid sum wes boum out of the proceeds of the sale of 
your petitioners interst,that of her sisters and that of the 
Purchett heirs, which is certainly, es your petitioner is edvised 
e mistake’. lt certainly should heve been bolum at the instence 
of those for whom the Commissioners were eppointed, 

The next proceedine in this case wes a decree entered in 
the seid cause on the énd day of Sept,ls89, which wes in the 


wrds and figures following, to-wit: 





QO 
"Hyatt end Perning ton Cusadiens &e, Plaintiffs, 
vs. In Cherncery, 
Mirem Kinser end others, Defendents, 

This cause ceme on furthur to be heard on the pa ers former y 
read therein and the r@ort of Special conmissioner H J Morgan fil- 
ed in the cause June 17th,1839 showine the sele of 313 acres of the 
tract in the bill mentioned being that part of said land owed by 
the burchett heirs end five of thex heirs of ®M Phillipps deceased 
end the report and plat of LM .Coxmicle,Hen ry © Joslyn, Williem Jey 
aid J P Albert, the commissioners who surveyed the entire lond end 
ellottes to Tunie F Kinser wife of irem Kinse her due end equal 
share thereof and ws argued by counsel. And said two reoris 
being unexcep ted to on consideration whereof it is edjudeed order. 


ed ard decreed thet seid two reports be ard they are each he reby 


conflrmed ,8nd H.T ureuson the purchaser of the seid 315 acre 


tract of lend will teke aid hold the seme accoring to the plat 
Plled wi th said Zecond r@ort subject to the purchase money here 
efler to become due end Junie — Kinser wife of Hirem Hinser will 
take end hola im Fee Simple the lot of 69 acres consigned by said 
four commissioner to her aciording to the meets end bounds set 
out in the report and plat of seid four commissioners, end the 
clerk of this court will deliver to the clerk of the county 
court for recomation first a copy of the decree entered in this es 
s@ on the end dey of Aprile,I839 secondly e copy of said second 
report and the plat therewith end thirdly so much of this decree 
eS Yeletes to said second report end as the seid Burchett heirs 
and five of the Phillipps heirs have paid the cost of this suit 
out of the proceeds of the sale of their land down to the making 
o" the seid survey end the alloting io the said Junie # Kinser 


4 LP Pp 7 © a , 
her share of seid lend it seems meet and proper thet she should pay 


the S . 4 
1¢ cost incurred in the ellotment of her share of the lend. 





PAS 

Now pursuent to e suggestion in seid Morgens report it is 
ordered erd decreed thet seid Hiram and Junie & Kinser pa, 
enct of seid survey, and the commissioners who assigned to 
Tmie & Kinser her lot of lend and John A&G Hyatt as commissioner 
of ®MPhillipps heving in his hends money belonging Ww sald 
Tunie E&inser itis ordered that he pey the costs awarded 
egaint her end her husbend, ani the sum 50 paid shell mtitle him 
to a credit in the settlement of his account as administrator, 
And pursuent to another suggestion in said Moreen's report it is 
Purthur ordered thet in order to entitle himself to recover whe 
money due his ward the said John AG Hyatt is ormlered to file in 
whe peers of this cause e bord with good securety in the sum of 
~1200 00 with cornfition to faithfully eccount for ell money he 
may receive and the pleintiif williem P emnington in order bw 
eytitle himself to receive the money which will besome due jhis 

thear 
four wes Sr the sele of kkxx land is required tw execute bond 
before the clerk of this court in the sum of $5000 00 with good 
secqurety with condition to fethfully account for all money he may 
receive amd the cause is continued." 


In pursuance to the lest mentioned decree in the said cause 


Willian Pennington executed the bond in the ordinary form on the 


4th dey of March,1390, with 7 D Penmington,John S Bureen,A.., 
Permineton end IL Permineton es his surety,which bond was placed 
in seid p@ers of the seid suit but not marked filed, but your 
petitioner does not deem it necessary to set out the said bond at 
length. And the bond requred in the decree last aforesaid of Jom 
AG Hyatt was also executed in the ordinary form wth Henry J Moren 
es surety ,executed on the Sth day of Auveust,1389, and filed by Mr. 


Hyatt as Clerk in the seid cause. Your petitioner does not deem 


it rnecessery either to recite that bond. 


kd ah yf ‘ “4 be . « e 
nt Motarn- Comiseioner filed anoth=r rep rb in’ the said eause 





at 
or. the Sth day of August,1890, which is in the wrds end figures 
following, to- wit: 
"Hyatt and Permington Guradien &e, Pleinti ffs, 
CS. ln Chancery, 
Hirem Kinser and wife end others, Deferndan ts 3 

To. the: Hon WHS K Morrison, Judge df the’ C1 reuiv Court for 
Lee County, Va. 

John AG Hyatt guerdian for Alice Phillipps in omer tl mli- 
tle himself tc receive the money due his ward arising in this suit 
hee sivern e naw hort in this suit in the penelty of $2200 00 with 
Henry J Moman es his surety end this bond is herewith filed 
merked A RB. and 1 think 1 em worth maxe something more then the 
penalty of the sald bond. 

Mr Willaim Permineton as guredien for Jemie Abigeil B, Mary 
B. end Lee Phillipps in order to mtitle himself to receive the 


money due Rxymxek< his seid wards in this cause has given bond 


in this ceuse in the penalty of £50006 00g wi th Temes D P emington 


John § Burren. AM Pemington, end Jom L Pennington as his securetl 
es . And this bond is herewith filed marked A.C. These parties 1 
reram as perfectly sood for much more then the pmalty of seid 
bond, end 1 therefore recomend thet Mr.furguson's bond for the 
purcha e money for the lend be tumed over to the seld Hyatt and 
Pennineton as cash and that « deed of conveyance be made to him 
for the lend purchased reteininge the vendor's lien therein and 
wien thst is done t e cause he stricken from the docket, 
Respectfully submitted, 
Aug B,1890, Henry JMorzan Speciel Comr.’ 
the next thing thet was doné in the said cause wes a decree 
eitered in the seid ceuse on the end day f Set13690, which is 


in the following worms end figures to-wit: 





Pa: 
"Hyatt md Penineton, Cuerdias &c., Plaintiffs 
VS, ln Chancery 

direm Hinser end wife end others, defts. 
this cause came on aseln vw be furthur herd on the ba ers formerly; 
read therein erd the reort of the commissioner Henry J Morgen 
end exibits therewith filed end dated in the Said cause Aug 6 ,1390 
and wes arued by counse, and the ssid report end the seid tyo 
bonds therewith exibited being unexc ep ted to on consideration 
whereof it is adjudged,ordered and decreed thet the seid r@mort 
and bonds be epp roved end confirmed end it is furthur adgude ed or- 
dered end decreed thet Hary J Morgen the commissioner who sold 
the land mentioned in the Proceeding in this ceuse turn over and 
deliver to the pleintiff Hyatt the three bonds teken by him from 
a .Furmuson for his warts shere of the net piwceeds of the sale 
of sald lends and thet he likewise tum over to Willian P ening ton 
the three bonds on said plurguson teken for his four wards interest 
in the net proceeds of sele end he will teke their receipts for 
said notes end re@ort his action to the coury and the said Morgan 
is epponted a peciel Commissioner Who is directed to convey by 
Proper deed to the said ‘urguson the three hundred and elghten acre 
pur cahsed by him end sold as the Ppropertyof seid infants with 
covments of gp ecial warranty and he will report his action to the 
court and untill the coming in thereof the cause is continued" 

Your petitioner here recites the yx, ext and last report of the 


séld Ht Morgan, which is in the foll owins words and fieured, to-wit 


"Exibit A.D. with report, 


Hyatt and P enmingzton Guredisn &e Pleintifr, 
i soap In Chan -ery, 
Hirem Kinser end wife ara others 


las curedien ‘or alice Phillips have received o° qenry J, 


fas im Said cause as cash three ri ; 
RA ; . : c. til u +e , i: 
QO] ET] eg Commie j ay Cc notes O bonds 





og 

on Henry T.®arwuson end HM! Horton emounting in the smerezete at 
this time to $625.00 Given under my hend the ord dey of S@t,16 

John AG Hyatt Guaemian for Alies Phillips 
1 As suardien for Tennie Phillipps Abigail EPhillipps Mary £&., 
Phillipps aid Lee Phillipps have this day received of Henry J. 
“Morzcan @ mmissioner in the eb ve styled cause as cash three notes 
or bonds on Henry T.*urtison end HJ!’ Horton amounting at this date 
to $2590 86 ,heins said four wards share of the net proceeds of the 
lands sold in the seid cause. Given under my hand the ord day of 
Spt .1cv®. Williem Pemington Guardian for said wards. 
Hyatt end Permington Guardian “ec. Plaintif?s, 

V5 % In Chencery 


Hirem Kinser end wife end other Defendants. 


To the Hon HS & Morrison, judge of the cireult court for 


L.ee County Ve. 

Pursuent to your decree entered in this cause on the <nd 
dey of sp ¥,1600 1 have pseid over to Jom ASG Hyett as guardian 
for Alive Phillipps H.T."ureusons three bonds emounting in the ag- 
rrecete to $586 6, with interest from the 4th day of June,1839, 
end the seme anounts et the present time to $0625 00 and 1 heve 
teken said Hyetts receipt for the seme and herewith file the 
seme marked AD., 1 have also delivered to Williem Pemninetor seid 
Hurgusons thre rotes for his wards share of the proveeds of the 
ssle of the seid lerd emounting in the agcrecate to $244 be, 
with level interest thereon from June 4 L889, od the seme now 
amounts to $2020 B6, end 1 have taken said Pemingtons receipt for 
obhe same end herewith file the seme marked A B, These notes Mr, 


ryatt end Permihgton heve received as cash and are willing to 


teke them in liewof cash to save them the trouble of loening it 


hernia shige ri 4 
out. 1 heave also conveyed to H.I.fureuson the 318 acre tract of led 
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purchesed by him with covenants of special warrenty reserving 
therain the Vendor's lien for the wpeid purchase money by Pp top er 


end. duly aclmowledeed for record, and this deed is herewl th 


cubmitted for your epprovel . All which is respectfully submitved. 


Smt. L890 | Henry J Morgen Spec .Comr. 


Or the lay of Se t,1390, the final and last decree was 
e teres in the seid cause, which was in the followine words and 
igures, to with 
"Hyatt end Permington, Guerdien %e.Pleintiffs. 
Wiss ln Gnacery 
Nirem Kinser cnd wife and others Defendants, 

This cause came on egain to be finally heard on the p@ ers 
heretofore read in the cause and the r@ort of speciel commissioner 
HJ Morgen showing that he has paid over to the plainuffs a 
cupmien for the Phillipps heirs the money due them for the sales 
of their land end the execution of a deed of onveyance by him as 
commissioner on the part of the infents by which he conveys bw 
itenry I. fureuson the 313 sere tract of land sold in this cause 
on the 4th day of June 1889 with covenants of speciel warranty 
reserving therein the vendor's lien for the unpeid purchase price 
thereof and wes arsued by counsel end said report end deed being 
urnexcep ted to on consideration of all which it is adjudged ordered 
end decreed that seid report end deed be and they are each hereby 
eon firmed end the clerk of this will deliver to the blerk of the 
county court of Lee County said deeds for recordation and no fur- 
thur action being necessary in this ceuse the parties are hence 


dismissed and the ceuse is stricken from the docket." 





ol 

Your petitioner will furthur Vp resenvu and show unvwo your 
honor that afterg the said land was sold and conveyed to Bt. 
“arguson by H.7- Moran commissioner, the said ‘ureuson has sold 
and sony aye the same to M.O Combs,but for wiat sum your peti- 
oner can sot cay because the said Combs has never had the deed 
which the seid tureusen made pleced upon Yrecord,n r does your 
petitioner know when the szid sale was eden 

Your petitioner will furthur re resent ard show unto your 
honor thet the ssid MO Combs has since he has been in possession 
of the said property aut» “read deal of the timher off end sold 
1t, something like $5000 .00 worth as your pe¢ditioner is advised. 

Your pet. tioner will fur vhur represent and show uwnw your 
honor that the said Henry I .furpuson and the said MO tombs have 
been receiving the rmts and Profits of the said fam, which sfter 
Paying the current expenses of keeping up the fam and making im- 
Provenents thereon is in value per ennum on the averace of not 
less then $400 00 sine the said Henry T Fureuson went inw 
Possession of the seme on the 4th day of Tune,1889, They there 


fore Mrrtsorey hound to sour sald petitioner and her said tuo 


sisters | the nevprofits of the farm ore hel p er annum of the 
\ 


Seld net profits, amounting in the ase rerate to $1300 00, with 
interest on the annual income ,which wouid amount in the aeere 
rete to ne sum of $396 00. 
Your petitioner for herself and for her said two sisters 
Claim thet the sale made under the Proeseedines aforedaid was 
vold,and your petitioner here seek@ to have the seid Proceedings 
Ph. See eae a Oe PN potelre VES AT 
reyle wed sre the case reheard, A 3 gl (he K-40. 2 
Wrs t The parties to the suit were never properly summoned, 
infact they were never Summoned at all do answer the bill that the 


sub-potns notified than would be filed, 





Oe 

ene No rules were ever taken in vhe clerk's office upon 

the suit, and the seme was improperly upon whe docket et the time 
the First decree wes entered, and was never properly uponhthe 
court's hbk ets 
» ae No enswer was filed as guardian ad litem as requ read by 

see 2018 of the code of 1887, and the answer tha b was Dut in by 
7M Morgen es guardian ed ltem he no authorty to do so, nov having 


be eppoinved either by the court or by the el ert une court, 


Fourth - “No notice wes ever given Le any one except J M Morgan thav 


any depositions wuld be teken, J M Morgen acc@ ted «Ss Quaralan ed- 
liten notice to take d@ositions on the <8th day of August, end 


instead of the de@ositions being taken on that dey Uhey were 
takeri on the 4th dey of Sp ot 1888, without any adjouming order, 
The seid aeositions show in their caption to be the depostion of 
wD Richmond,Williem Jeyne end J W.Orr, Orr certified the deoog - 
tions 2s being teken before him on vhe 4th day of Set. The sald 
depositions ere in bad form . 
ie eth - The depositions were never properly returned and marked 
Filed by the clerk of the court as required by law, and any decxee 
founded upon them hed they been in proper form would heve been 
void. 
Sixth - Reacuse the court dismissed the bill from the doeket when 
it is required by sec. <S22 that the court shall look over the 
fund and From time to time meke such proper order as may be 
necessery for the protection of the Fund « 

Your petitioner will furthur r@resent end show unto your — 
honor that she on the 7th day of Merch,1398 beacame <1 years of 
eee, evil seys thet her suardien ,Williem Pennington has not paid 
her any of the money that arose out of the sale of her inverest 


in the seid lend. She elso makes the seme declarations and re@p- 





Oo 
rasentations for her seid two sisters the sald Jennie end ia Fs 
Your petitoner will say vhat her suid guarmdieun conveyed her a 
Lract of lend about 4 miles from Jonesville, but she refuses to 
sec et the seme in settlement of whet wes due to her by him. 
And she here re@udictes the ssid deed. 

Your petitioner will furthur r@ resent end show unto your 
honor that she beacme married to E.¥ Landinghem on the dey 
of | 59-5 and. 1b wes after this “time ‘that. the said 
Mi liam Pennington conveyed to her the sald Laer she will 
file with this bill of review a copy of the said deed. 

Your petitioner is advised that heceuse of the fo racg ine 
assignments of error thet she tb: entitled to have the said 
proceedings Yrevlewek and the decrees msde as aforesaid and the 
sele made asaforesald set eside, and that she is in this seme 
proceeding entitled not only tw recover her interest in the 
scld lend end that of her two said sisters,Jennie ard Lee, but also 
the net profits of the said farm. Your petitioner is also advised 
Uhat the purcheser when he bought the said property wok only 
such tithe as the proceedings geve him and took it subject to all b 
mistekes therein meade, that he also should heve refused to have 
peid the purchase money unless he was satisfied that the bond given 
by your petitioner's suamian was sood . She is also advised tht 
the seid Purruson is entitled to be r@aid from the said P enning- 
ton whet the seid Pennington received out of this suit for them, 
your seid petitioner's end her said Sisters »J @nnie and Lee, but 
she ls edvised that he must look to the said Pennington and his 


sureties for that sum, but your petitioner is ready and willing 


vw do all that she can to place the seid Fureuson in stew quo Jin 


4 


siding him in recovering his money from said Pennineton, Your 


Petitioner is elso edvised thet when the said M .O Combs purchased 
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the said lands from the ane Wureuson he took only such title as 
the sald Fureuson hed. 

The prayer therefore of your petitioner forherself end as 
next friend for her said two sisters Jennie end Lee Phillipps 
1s that A G Hye tt,zuredien for Abhiée P Phillips, end William 
Penninston as suerdian for Aligeil, Jennie and Lee Phillips and 
your petitioner, end the said Henry T .fureuson and the sald MO, 
Combs » and the sureties of Williem P ennington,J S Ruran,A N , 
iy ennins ton.) L Pennington, end J D Perningion be made perties 


> 


defendant to this bill of review and be required wo answer the 


same, but not vpon oe th that being waived, and that upon a heering 


of this review the said decree of April <,13889, erd that of S@t, 
2,1869 7, and that of S@t.-<,1690;) end that of Set 3,1690 be set 
aside, and an order made appointine commissioner to lay off end 
essien to your ssid petitiner and her ssid two sisters their 
interest in the said lend so wrongfully sold from them, and that 


se judrement be rendered egaint the said Henry T.fureuson and the 


* 
- 
é 


seid M.O Combs for the net rents and profits of the said real esta 

thet would fell to the share of your ssid petitioner and her ssid 

Lwo sisveiws, end thet a judgement als o be rendered for the value 
he timber sold off of their share of the suid property against 


MO Combs and H.T .fureuson, and all other relief to 


which your comPpleinents are entitled, or which in equity they 


a 


axe heve a right, end they will as in duty bound. May the parties 


Lf, 
LEE Ls oe ab oe at i me po aE 


bé summoned +o enswer, &e. 
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Tor tae Fonoraple WT aller Judge. of the Cireuac 
Vol OF Laeey.Gounty, Wer ea rie 2 

PNG Separate eemnuiriIve rr arid. ansrec “of H.T SMerguson, to a- bill Yor review 

exhipited agcainat him and others,in this honorable SOULS Dy) Tir Fae. 

landinghan and others. 

This respondent is adwiséd: that satd, bill is not sufficieait “to call ups 

OM nie deo eS Wer 2m) G1 S+ homoranle ‘court, and, bo ,iemuins: Vo the sane,and 

prays judgenent OP es: ‘Saal. Ghee Ors ice 

MAC Nnoyewalving»salid denurrer prt relying and insisting thereon, should 

other and further answer be required of him,answering he says,that it 

toue that. at) the Farst August nules. 1888).John £.G.Hyatt and Wi Liga en 

hinetvony guards Tor certain of the heirs. .of /iranei ow and. kode isms 

Li eee re nec Cierir wb li «im the Cac Court OL mise county, the OWE CLL em 
WitehiWas, among -otnver, things, to séll the neal estate. whitch nad idesacend- 
ed to their wards and their sister Junie Kinser,formerly Junie Phillips 
from their father and Mother,and respondent supposes that said complain 
ante hag correctly,or substantially so,recited said bill. 

Respondent says it is likewise true that. upom,the  institutpor .or thas 
Sigey,c& writ’ issued, summoning. the defedants to Said!’ pill to answer the 
Saige wl tlent Sela. KRHAMOH writ was executed on each of the home defendants 
Bont. Ome Wel Cary Lic. (Order joi publication Was duly made posted and 
published against the non-resident defendants mentioned in said bill, 
and respondent supposes that the complainant has correctly recited said 
subpoena, the affidavit of non-residency and the order of pubplbeat von, 
made in said cause,and the several steps taken in reference thereto. 

Your respondent is somewhat at a loss to understand what the complain- 
antsy means bythe discrepency petween the pill that was, acta lies? Peed, 
and that which the various parties mentioned in the summon were notifided. 
would be filed". In said surmon,said parties were notified a "bill in 
chancery was exhibited against them in the circuit court of Lee county" 
and they were required to answer it. A bill in chancery was exhibited 
acainst them in said county, it was exhibited by the same complainants 
and in the same capacity,as the summon notified them it would be exhat 0 


; respondent 


The only discrepency that canplainant is able to Gon J ecture “Lo Ee meant- 


by the complainant, is that the five infants,to wit, Altce PP. Abdgarl ee 


Mary EH. Jennie IM. and tee Rhillips who are nade parties defendant to 





A’ 


Said pill,are not mentioned in the subpoena, hor was itematerial that + 
they should pe mentioned in the subpeona,or that they should be Sumnongy 
ed, they were each infants under the age of 21 years,and each and all Sd 
had to answer by guardian ad litem,and while it would have peen entire: 


ly proper to mention them in the summon,and that Geld. Summon .cshomlda- be 


ue ave 
executed upon then, just as though they were act S..cit Was. not a1): NEC Cie 
A 


sary, section 52°5 of the Code determines this question. This section Gx- 
pressiy declares,that the proceedings in a chancery cause Shalimsnoks oe 


wi 


stayed pecause of the infancy of any of the defendants, but that the e& 
| Sece te ad litciee 
court Whe ne ie. suit is pending shall appoint a guardian, for Seto. a= 
fants, who shall answer for thems \2HAs THU BEABELE Oe MLhatiat ne Clerk sme 
de so at rules. Eezactly what was done in this case,and the cause Was 
heard upon the answer,among other things,of said guardian.ad litem. 
SLSs 
ters together with the other infants in said suit,had no*legal guardian, 
on the contrary thereof said infants,in fact all the infant defendants 
cuacd@an ad litem whe filed for them a very full an- 
cwer at the first SBuguat rules 1888. This answer was filed by Jonn M. 
Morgan as guardian ad litem afterwards to-wit: on the 2nd day of 
April 1889 said cause Was prought on to be heard, among other things, 
on the answer of John M. Morgan guardian ad litem for Alice P. Phillips 
Junie Kinser,fibigail Phillips, Mary E.Phillips, Lee Phillips, Jennie 
Phillips, Emret Daugherty, Jasper Burchett, fbigail Burchett, James 
Burchett, George Burchett and Nathanie 1 Burchett. It is true that this 
murniret pv Me Jtt S fon ot te fre 
answer of the said J.M.Morgan,as guardian ad Leer es not. POORER ATS 
nave been sworn to,but it was ¥#ceived py the court as. an Ae 
was acted upon as such, it demanded of the court full protection of the 
rights of said infants, and this was accorded them. Under these cir cun— 
stances, your respondent is advised,that the failure to ee 
S Leow SM ie EE: anne Core) Apr fe 
webeied 1S a mere irregularity, in no way affecting the validity of the 
proceedings had in Said Cause. 
Your respondent admits that the Rule Docket does not show the. case 
py its proper style on yy bub tony saga docket the case stands im vLnS 
nane of Hyattand Morgan meter Hiram Kinser et al.But while the rule 


docket is thas irregular,the rules as noted up or endorsed on Lhe pay 
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bapers are correct. This your respondent is advised is sufficient. But 
however this may be, a careful examination of the paper ssshnows that the 
process nad been regularly executed and retummed on,and as to,the adult 
home defendants,that the order of publication had been duly made, post- 
ed,published and completed as to the non-resi dent defendants,and that 
& guardian ad litem had answered for the infant defendants, thus dat ts 
seen that the case was regularly matured for hearing,and in that situa- 
tion,whether the case was properly on the docket or not,whether the 
rules had peen properly Yaken or not,it.was competent,as your respond- 


ent is advised,for the court to correct the yrules,to place the cause 


on the docket and hear it. This is exactly, inéffect, what tia COU, tater: 


The decree of ApeBl ‘2ond 1889" was in lfactea Soneet ton sor “tite a ACERS 
a placing of the case on the docket and bringing it on to be heard up- 
On. the executed. process and tine completed order of publication,the an- 

of the guardian ad litem and the depositton Of WHtCRESSCS .. "If “pie 
Cas¢ was in fact ready for a hearing, the parties regularly vefore tHe 
court,ecven admitting that the rules were taken imc egilarilvedhae! Ta inaite 
to properly enter up the rules WO gals GOurespena one uss advised, bre 
mere irregularity,in no way invalidating the proceedings had,and cer- 
vainly not prejudicing the richts of an innoeent puLchaser Cem yaaa, 
Poe 

Your respondent nost emphatically denies'that independently of the ad- 
Missions and representations contained in the bill and answers filed in 
Said cause, there Was no ground for a.sale of the lands therein sought 
Lo pe Sold." Clearer grounds for a saléeyof: infant’s lands were mever “sh 
Shown, clearmer or mor e convincing reasons :for stich. a ‘sale. could hard— 
ly be made. And even at this day,after the lapse of ten years,with all 
their vicisitudes, and the knowl edge and information which they have 
prougnt in their train,not one substantial reason is given by the plain 
Je Oni Si eae: oust el OT duieter aaa SAdd decree or Sale, atmo, places 1s, it 
contended that. Sakd 1 anddid mot: selilerom a Tush and. ia) PACS picevor 
Gal 2b weet nob. for the interest ofall thesparticessimntercshbed an said 
tee. Cio of land that Bo Shoah ee Sold) atte prateer itt.) SOG Pica. etre on 


the contrary, the “whole. of  sadd. bi4ll of review, ita: pasevandf oundaLicg 


is a few little tecni cal irregularities. 





A 

Respondent fails to Ww nderstand the meaning of the Plaintiffs,when they 
allege that the depositions in said cause,taken on interro ogatories pre- 
vioulsly agreed upon, are in nad form,respondent denies that said dep— 
ositions were never in form to be read as evidence in said cause, said 
depositions were properly taken,on the day and at the place agreed up- 
on. “hese depositions were taken on the 28th day of fugust 1888,a5 Ls 
clearly shown by the caption,arterwards Judge Orr,as commissioner rs 
Chancery certifies that these depositions were taken, sworn to and sub- 


seriped pefore him,he dates his certificate on the 4th day of September 


1888,but does not certify’ that the depositions were taken on that day 


wut even if he had,w nat would it have mattered? The depositions were 
taken on interrog -atories previously agreed upon, and respondent is advi- 


sed,that if taken on Said interrogatories, that the day or place of tak: 


Poe 


ing | them, is entirely inmmaterial,as there was no nec agitator e€Lener 


of the parties being present. Nor does it matter,as respondent is adv is 


ed, that Said depositi ons are not Forney marked filed,as the case is 

said depositions, this Ws ‘certain 
notice, 

does the fact that said to take 


proucht on by the court to pe heard on 


ly tantamount to 4 formal filing. Nor 


rdian ad litem of the infa ns 

enfawG 

render them in anyway jnadnidsible as evidence. Them were the Geeky “wok 
ox 


said Gepositions, Was only civen to the gua 


1S, eecn Wwe interested, it Was there lands that were being sold pand the 


adult aefendants were only interested,in the event that said infents 2 


all died before arriving at the age of 21 years,a renote contingency, an 
rs 


yal 
one which has not ha ppened, put if this was an error Fall Oe Be oat it ,one when 


prejudiced the rights alone of said adults, they dia not complain of a3 


thaey are not conplaining of it now,and as it worked no prejudice to tne 


redenvs of he complainants, respondent is advised that they can now de 


rive no penefits Fr Om at. 
Tt is true that none of the adult defendants answered said jos Wel Wola 


whose fault Was that? Certainly not the fault of your respondent who 


was the purchaser of said land. It was,a6 respondent 1s informed, the = 


right of these adult defendants to answer said bill or not as they saw 


proper,no relier was sought against then,and they could very WoL. et = 
ford to allow said bill to pe taken Yor confessed against then. But can 
What injury wae done them py this 7 


the complainants complain of Lis. 





Again complainants aac Pog the answer of Mrs. Junre Kaiser was 


ta Durer ee 
not under her oath, thins we true,the said J unie cag hee C fe a@voto her an- 


Cmes- (tee. OS DODGE bh 1S) ET ORmMeds hha to gies sures Onda: person who Doma 
Peencaece to complain OPP this itmeegularrty ww as. sine sol ali sine desis 
Cd) bysner Answer wunsworn” Lo.respondent is at a. Loss to kere, thhowy spe 
guar pe hea cd 0, complain. gaese -peing the @ackssaan Yeélerciice to said 
anter respondent cdendes, that: it .consLitiiLes an irreguilaraty o1 shich 
Bates Pibimop Et si-can conplarn even if oat (1S An at Criel aimee ae cyl, 

To} ase a ees e. aoe, Chen sone temaver iol. AaltCe “Axtell mes ; Mot marked 

bed, Wor 237 tiee NESCessar yy jit ie Anad . pee Marked Fa ledy saga “answer 
Wola eHaatnOOuhoO, “ores "thereby, tne prirfing of, saztd cavese on ZO’ “igC 
heard on an answer is,if not an actual legal filing Ener Got )suvciiwn Tees 
dienation of ‘the fact that it has been filxed,as cures all formal irreg 
marritees An \ the tiling, thereof, if any’ caret. 

RespCnurenty center thal the.cosys iol the  ,earurewon proceedings, lage cle 5a) 
SC, tm ee ele ont of the Tund Por which sada lard s,arex *e ia or 
thas said costs,or any part) thereof were borne by the five Phillips 
heirs and, tive Burchett heirs, or one icontiary said /cosus Were, pagd wy 
Jnunie Kinser herself,out. of the fund belonging tother and am the hands 
om tir. date MdmnistraLor ofthe estabLonor FM Phi is ys 
our respondent is advised a little attention to the report of Commis-— 
sioner Morgan fikled June 17th 1889 and the decree confirming the sane _ 
would have’ been sufficient to have shown the pleader his mistakein this 
vi Tegatvaon. 

Respondent says that it is true that aome time after he purchased said 
land he sold'the samesto his codefendant (M.O.Combs: Thas sale was. made 
on wae abun dey,’of-Ockober 18935, and pessession was delivered to Ifr. 
VOmbpo On une "4138 (‘day of dareary 1894. Tre price wolch’ saad "Combs gave 
your respondent’ for: said landywas 4500.00 three thousand dollars of til 


this. sumowas paid “in-eash,the residue of $1500.iwas. paid in Big Stone. & 


A 
Artest Beles cn fo fon Yrckd.cLh Co Kitfrar old wen 


Gap property,at a big price, Respondent Wali “now Sove toTyour honor Bere arcaP 
that before ‘making said sale to said Combs he had greatly improved said 
property, by clearing up numbers of thickets that had grown up upon it 
by repairing and building fences,by sowing large portions of it in ¢re 


and in various other ways,thus greatly enha neing, Lbs: Wathge pas ice. 2x 





(6) its Cesarani Law. for sar home we tas 
am iavestment. Respondent will now Show t7our honor that for morethan 
a year after ne-made (said purchasé,that he attempted to get some one 

ee 
wO take 20.01 Nd’ suhands that pe several tines Ca One CB an advance 
of only $50.00 and that iff fact he would,wntil after he improved it, 
Nave gladly turned over his contract to. any one whe would have taken it 
ond. GlnewGor him Tron Cespon si] pias, in tie maboek Ae “tO seni, emed 
prolats,respondent states that they were not derived,thea land was in 
such condition when he purchased as ‘to require expending in improvement 


Ane the Yuck or rents. Anci.so Tani fronsderivinge- any proLthys Frhemvedid 


lands he never in any yeayhfter paing Aces jana Or epee sieeve 


Gertie (POR rlCw Im Lerest (on, Nie winves yment- 
MereTeapOondent Coes ney. know anyonine in reremencey to Tiley axiciime 
PATI INT OF the value’ therecL- ctrl" and scemeved. iron. sand “Land sy *t ire Said 
M,O.Combs sinced he purchased it,but he does know that F'.11.Phillips 
had before, his, death sold two. hundred thousand feet»of the merchantabic 
ROpLaL iawpenr” on said’ landyand. he does, kuew That) shertivy petene Une 
At Slalect Le R223 foorrent (aT 
Comoe OF sere Aad Wirt, iene he, feared that there was not. that much on 
Sao thand sresponocny.. Turtber knows, what savd Limnber’ was - cay Dd 7 emp 
a De said purehascrednd that, the proccecenoen) said Timbpesor the remain 
Cele eereet ies “pcdid. Co saddy be M Padi ins Admr saber he rdearta or 
Phillips,but whether said purchaser got all that ne contracted for, 
pondent does not know,but he does know that they left yoLy Litt Le, Bep- 
of a merchantable character,if tany,on said land,and  there— 
forme me does mothbelreve that said Conbs: has” com, anyesuch. amo. ot 
tLinper from said  land-as Ls. oharged im. said yeroposed Diditvof (review: 
Bexponcene Knows Nothing Of, the rents received soy, said’ Comps. or sthe 
anount or value thereof,but respondent knows from observations made by 
him in ‘passing said farm that said. Comps has made large permanent 
improvenents thereon,much more in opinion of respondent tian therrents 
elie! - PROPS tOie, Sadat aad 5 
Respondent denies that Sa 7desabe to him,madeé under (the preceedings had 
Mek. Le Sac. cause, wales voLd-or that. said splaintdffs have the right tom 
have the same reviewed or set aside. 


Respondent will here do what the complainants have done,that 18 review, 


in a short way the several points hereinbefore attempted to Pe. Owl a yw 
: oy (a 


Oe iy Looe A 





# 

First: Respondent denies that the parties to said orignal suit were ney— 
er properly summoned. On the contrary,éacn and every party to said suit, 
Gach and every party necessary to it, Was Ctl y Stiptonree,crunel ao person 
Ole Oar order of Bablication, cxcepr "the _ Sive »ntan: derndant’s ef wiom et hc 
Pty Miva LD -Scy id! Sug were guardians. These defndants answered by 

’ ta 
guardian ad litem,which is sufficient under the statute,and addition 
thereto,the two of said infants, who were over the age of 14 answered in 

ba: , 
Second:Respondent denies that no rules were taken,said suit,in the Clarks 
' ~ 

office,that said case was improperly on the docket at th e time the 
first decree was entered,or that it was never properly on the docket. 
A simple glance at the endorsement on the file of papers shows that the 
Gules, were» taken. in the clerk’s offices».andi the. case regularly sep Tor 
hearing,that the name of Pennington is substituted for by that of Mor— 
gan,on the rule docket is at most an irregularity,which is corrected 
by the decree bringing the cause on to be heard when the first decree 
was entered.The circuit Court renderéng said decree was a court of con= 
péetent. jurisdiction,then having full and complete jurisdiction of the 
subject matter of the suit and the parties thereto,and the presumption 
TGthuneo, mim Carel Teds, 
Third:Respondent deni es that tkhat,no answer was filed by a guardian ad- 
Libemyptne endorsement on the Oe ae shows that an answer was filed at 
te ParstyAugust rales, put this matter Ls) Twllydset <aterest oy salad 
first decree which expressly declares that the answer Of the guardian 
ad. (ten) tior “eb the infants had been filed and that the case 
en) said ‘answer, This recital of the deeree’ is verity. And that 
swer was in proper form and sworn to,cannot now be questioned or dispu- 
ted. Wherever the decree recites that the aause came on to be heard up- 
on the answer of the guardian ad litem it will be presumed that the 


swer was sworn to,that the guardian ad litem was properly appointed 


that his answer was duly filed. It cannot be presumed that the able 
A 


efficient judge,then occupying the bench would have received 6%: adLee 
upon the answer of a guardian adliten not properly Appotnved., OM: ab ae= 


wer not properly filed or sworn to. Every reasonable intendnment 
ING must 





ag AAG ;AS HSE POHOBALLABZAAEERSE 2 
oe made,as respondent aes advised, in favor of the regularity of. "ENG s BLO 
ceedings of tne court whose proceedings are sought to be reviewed, and 
especially 15 this ease, in favor of a bona fide purchaser for value. 
Respondent Likewise denies that the depositions in said cause and upon 
which said oie vas heard were now regularly and properly taken and 
filed. Here the sane presumptions arise. The, court said in its decree 
that it heard said cause on the deposition of witnesses. This een 
ja verity and can not ve disputed. The court Was the judge of the tests 
mony taken, or whether or not there was any Lesvinony ,anda if it erred 
therein, that fre, Genel oO which must be corrected by appeal not ony. ae 
ViGW. 

Fifth. Respondent denies that said depositions were not properly returrA 
ed, marked and filed. The court has deternined otherwise, it heard and 
determined the case on adositions properly an Lhe cause, and vnether , 1b 
was the depositions that are now in the papers or not this respondent 
has no means of knowi-ng, 

in striking tne 


Sizth: Respondent denies that the action of the court 


CMHese 
in which he pought 
pe 


regularity, which cn, awy, 


said land, from Seem the docket,15 an exmgor or 
vay affects his rights a5 4 purchaser of 


Tands, or that the sane in anyway impairs the title vo said land which 


he derived in said proceedings - If the court connited an error in thus 


disnissing said pill,the court Ls responsible Por it,and not this res 


pondent , ho could in no Way control the courts action in this particu 


Lar, and respondent 35 advised that this action of the court {is no gcrouls- 


¢ review, oF Roi Goo relief for which the conplain- 


whatever Tite. tcl hie. © 


ant in this case prays. 


Your respondent Likewise denies, that 4% was his duty to inspect Lhe 


‘yond given by the said Pennington ; as cuardian, pursuant +o one of Lhe 


decrees in said cause,of +hat he should have refused to pay the pur chase 


moncy until said pond Was satisfactory +o him. This was not a matter 
ior determination of your respondent, vhe duty of taking said pond , Was 


a Guby devolving upon the court and which the court gevernined, and it 
found said pond satisfactory and thereupon directed Four respondent Lo 
pay the money Om egid land yhich he had agreed 40 Pay « And. this duty AT 


VIELE performed to the fullest extent,principal and interest 
j Cree 





9 
But weon the contrary,as respondent i's advised, the only duty incumbent 


upon the purchaser,was to see that the court had jurisdiction to render 


m~“y, 


the decree that it did enter, with the errors of the court he has no 
concern. This principle applies equally and with as mich force to infan 
as Lo adults. The infant, as a general rule,is as much bound by the de- 
cree of the court as an adult,he is not permitted to impeach the decree 
except on: the same. grounds that a person of full age might impeach it. 
ANG) XS) Your “Pespondent 1s advised, that the onls erdunds whack cam” be 
shown by an infant, notwithstanding the staute which allows them the 
privelege Of CoOmLngr ih \Wkthin ste renths iat bervatLatning the agevor 27 
Sh) Siewine Ccarse against tie . &crec A sisome «Cause exXESGine aLeene a tue 
of. the rendition of the dcree, subsequent caitses cannot be sShovm,it matt 
ters not how strong these causes may be.And in addition thereto,the 


stantial oneshowing or at least tending to Shs 


Cause Shown mis, pe 
that palpable injustice was done. 

Respondent knows nothing as to the age of said complainant Mary E.Lami 
ingham or of her sister s,nor does he know what sums have been paid to 
them by William Pennington their gauardian,and while-respondent makes 

dmissions as to this allegation of the bill,he here stab 


Spaces That he haswbesn int ormedl that “thie -satd William Penngnepenmles 


Damd to sthe sad Nary Helandingham cyery cent that. was justiy due her, 


and this information that respondent has received is very much strength- 


ened by the deed of the said Pennington to hey,a copy of which is fil 


ed with her bill,and which said settlement she now seeks. to repudiate. 


But whether said guardian has paid her or not or whether he is able 


to pay his wards. or not,is a question with which respondent is advised 
henhassmo Goncerm, but right, here.he suspects isthe’ midk am- the ,cocenu. 


thay Sard complainants are not complaining of any dnajusticesdoene then 


in the ‘sale or sheyland,atabtthe dime i. was “sold, out whe fear that: was 


money which arose from said sale has peen injudictously handled and 
that it may now be’ lost. And should this,unfortunately,be the case,res 


pondent is-in.no way responsible for ft,and he is advised it im no way 


affects said ptoceedings in said cause,and in no way impairs his title. 








Yo the Honorable W.T.Miller Judge of the Circuit 


Court of Lee County Virginia: 


the separate demurrer and answer of M.O.Combs to a dill of 
review,exhibited against him and others in this honorable court, boy Ma- 
ry E.Lanningham in her own right,and and as next friend of her sisters 
Jennie and Lee Phillips w ho are styled as infants under the AG Cao, M24: 
pears. 

Respondent says that he is advised that said bill 
Pec hely @Or Cald t upon leo tonanswenwine hil honorable, puF that there 1s) ¢ 
Good cause of demurrer to said bill and he denurs accordingly and prajys 
judgenent of his said demurrer &c. 

But should’ other and further answer pe required of him,answering, he 
Vile eit wes: apIiren thats ine purchased the tract of land mentioned in 
bill and proceedings from Henry T.Ferguson,who was the purchaser 

of the same at the judicial sale,made by H.J.Morgan commissioner ,under 

the proceedings. had in said cause,which is here sought to be reviewed. 
maid purchase was made on the 2Fth day of Octoper 1893,and possessim 

Was, delivered to ‘your orator: on tthe first day of January 1894. Bor 

Said land your respondent paid the said Ferguson,the sum of forty five 

hundred ($4500.00) dollars.Of this sum three thousand dodlars was 

in cash,and the residue thereof was paid in property situated at 

~Lone Gap. Respondent.?s; deed Tor said. Jand ts ;recorded in the Cler’s 

ffice of the Lee County Court in Deed Book S54,page 57. 

Your respondent denies that since he has owned and been in possessian 
of saiduland, than, het has, cub andusold from the samewwterec-ameunts- of '* Gr 
timber of the value, of §$5000.00,o0n the contrary,when respondent became 
fhe, owner of: Said) bands h, ec, Lound very, Litbhe* merchanvpapte, timser, rene 
on, the Same having been renoved thererronrsonetime, before,umaer ay sabe 
Oty OL Heim Scianes AC aries Me & ts | nt Oa mig, (oar F.1f.Phillips, the father of said 
COmpLaAgnanySs lr hes Ti Tetime.. Since comme InLe vuer possession O01. Ssa.a 
Lemnds Devs cub. and’ removed. from .said, land for. salegey smcaal .-amopn: (Om, sham 
per. of: tareriox) qualitp Amount Lng. an... mele Lo “S210'.00% as hearin as vour 
respondent can How “remember vand jesbamave,scand thirs was taken OofGewhere 


he was clearing up the land,and would not have been worth the trouble 


5 


and Weapenee Ob. taieing offs burt for heat. taek . 





Ze 


Respondent admits that since he came into the possession of said Land, 
that he has been receivin g the rents and profits thereof,but he denies 
that they amount to anythi ng like the amount,annually, charged by the 
complainants in their bil l,he only wishes they were something like 
Via vamount, bDUL The Ts .Sorren Ao Say that after the payment of tazes and 


other necessary expenses | . the net yield of rents and profits are 


Very ae enough by at Least, oO percent , to pay the interest on the 


money invested. This is caused to a VCLryY Great extent py the bad and 
run down condition in which said land was at the time it was sold. 

For the first two years after respondent got said lands the rents did 
“not more than pay tazes,because the land was so much WOrn tHat cwiltiva- 
tion of the improved land. was injudicious and K€& unprofitable,and res 
pondent, put tt in grass as fast as he could, thus practically losing aid 
crops from it,since that time respondent has cleared and put in cultiva-— 
tion about 170 acres and hereafter the yield,in rents and profits 
will be larger,but up to the present the rents and profits have fallen 
much below the taxes and the interest on the investment. 

Your respondent will now show your honor that while the amount receiv 
ed from said land has been small and inconsiderable,he has not been tr 
cdle,he has peen trying to put said land in a condition from which he 
may reasonable expect to reap returns in the Tae eh On tains end he has 
made large and valuable permanent improvements on said land, these. im- 
provements have been made at a heavy expense and a large outdagy of men 
ey. Respondent will now itemise said improvements and the cost thereof 
ist. He has cleared 170 acres at a cost of $7.00 Per acre ~-S1190.00 


BONnGuw DIM ven. baanvat va cost of AEO.00 


ord. Made and laid up 20,000 new rails ata 200.00 


ALY 
ee Other puildings erected Per eanenus, y 150700 
oth. Grass S¢hdG purchased and sowed on said land “10000 
Making a total expenditure Kfor permanent improvements of ~#$3190.00 
Respondent denies that said plaintiffs have a rope Ce 7 uta Ho) havel seca sale 
and the proceedings under which the same was madeé,set aside or annuled 
because,as he is advised, all the proceedings had in said cause are 
suystantially regular,and he humbly supmits Dies. thats ss Veale Sut prerenmt 


especially when it is no where alleged that any injustice was done + 
S C- O 


? 





the rights of said petitioners by said decree,af sale or py the sate m 


— 


rsuant thereto,at the time and under the circumstances then sure 
rounding said parties. Respondent was a purchaser from the said Frereu- 


son in good faith and for full value,every cent of which has long sinee 


peen (paid. 


Respondent will now show your honor that he has. carefully, read Bie sn— 


swer of his co-defendant T.Ferguson to said bill of review,that 


he believes the severa stated and the several allegations there 


in true, and he adopts the same as a pact of his answer 
aS if said statement,alegations and denials were here again re 
peated. And here expressly denying every allegation contained in said 


Hill of review not hereinbefore either denied, explained or admitted,he 


prays to pe hence dismissed with his reasonable costs in this pehals 


expended. 
i oa ee i ee ee 
em. Sol Ne ips Pe ae eg eee 


Attorneys for M.O0.Combps 
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Mary E.Landinghan et al 
VS. Bill of Revie. 
Henry T. Ferguson et al. 


aa 1c rar te te I oe cy sem oe ae 5 : a) * 
This cause came on this day to be heard on the bill of the Conm— 


\ 


¥ 


plainanty and exhibits therewith,the separate demurers and answers of 
Henry TéFarguson and M.O.Combs filed in said cause in open Court and 
py leave thereof on the 6th-day of June 1898, and joinder in said ACmure“z1g 
and peneral replication ae rat answers by the complainants and was 
argued by counsel. | 

On consideration whereof and the Court having maturely considered 


said bill and the record of the cause saught to be reviewed the Court 


is of opinion thet no sufficient grounds for review have peen shown. 


Tt. is therefore adjudgcu. ordeyed and decreed that said demurrer be and 
the same is hereby sustained and cadd bill of review is dismissed and 
dnioy” Ls) ent Ceca adjudged ordercd and decreed that the defendants recover 
of the Complad&nant Mary E.Landingham in her own right and as the nex 
friend of her two infant : deters Jennie Phillips and Lee Phillips their 


costs in this behalf expended for which execition meyv issue,and thas 


eamnce” fs, strbeken from the docket. 
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by William Penninston and Barbary J. Pennington parties of the,first 
part, to tdward #. Lanningham and Mary &. Lanningham, parties of the 
second part, and all of Lee County, Virginia: 


lal: die 


ae 


This Deed made and entered unto this’ the 40th. day ef August, : 


NHikbAS the.said. William Penningionis the duly appointed su 
said Mary Zz. Laningham, whase maiden name was Mary i. Phill 0 
wedian the said Pennington has in his hands some mone vt 
| 


3 


lamount. not exactly known, but sunosed to b® some $600.00: and wherea: 


( Tort 
ee ee 
ithe said Mary #&. Laningham is: under the ase of twenty-one years old, | 


bat 


i 


fon 
Na 
} 


1 


Hout o¢ing married she’ desires a home for herself and husband: No 
said parties of the first®¥ part in consideration of the sum of Se 


W 
ven 
Ibhatietd dollars to be pat td out of the funds now in the hands of the. 
lsaid Niliian Pennington 4 uardian for the said Mary i. Laningham, 


wy} 





|t here be that amount. in his hands on the first. day of March, 1208, 
ion condition the said Mary &. Laningham and Edward ¥. Laninghan 
: sive to the said Pennington or 
inis personal revresentative a proper receipt and acauitanca f Lhe 
jJamount. of $700.00, 1f that amount is in the said Penninston's | 
day of March, 1895, so that the said Pennington 
it for the same in the setlement of his guardian.ship account 
hiars i. Laningham, then and in that event the said parties 
10 aa ¢ 10 and 
iva, grant and Gonvey Gnto the said herv 
jsaningham in fee-simple a certain tract or parcel of land lyingvand 
near the head waters of Cane Creek and 
of the farm on which David Pennington liv- 
lots: numbered one 
in the partition of David Pennington's lands among his heirs, and 
Ayin from the top and south of the Poor Valley ridge an& fron Lhe top 


and north of the Chestnut ridge, and adjoins the land$ of &.D.Planary 


Lhe partition of 
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ssid Pennitaston said sum of $700.00 with 11 
Waren, 1808. then this desd&é void. And 
sndors lien in the said land until the 
Dal I Or ' he 3A | 


ennington said recéiot. in tne event bi sald sum money 1S not 


‘March, 1898, or 1n the event sn 


i 
ae the said Mary bec 
| 
1 
| 


|pington said receipt, then the said Pennington may take possession | 
Isaid land. said ‘dward #. haniag nan payins Lhe said Pennington 

snd oceuoation of the same fiom the fst. day of JaMuary, 19885. 
Hon tne ist. day of Maron, 1895 the said Pennington 


13 her suardian as much as $700.00, then the said Hdward 











| 
| jal ey el dese nant meee : ee ere: Oh Ae ee Seg ee 
/Lanine hamwill oay the said Pennington the dillerence DetWoen Wilat. 





Owe Lire 
>sanington will pay the same when tn 


4 presents. a proper receipt for the same 


Poe. ea 
Laning bar 


first above written. 
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Wirginia, Lee County, to-wit:- 














T, E.W.Proniaston,-.a notary public in and for the County and| 

esaid do hereby certify that William Pennington, whoss nainée 
LelSeecie ind date on the SO0th. day of Aug upt, 
ersonally acknowledged the same before me in my county an 


esaid. Given under ny hand this the S0th. day of August, 194, 
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Everett Waddey Co., 
Stationers and Printers, Form No. 30014—Special. 
mond, Va. 


Che Commowweatth of WMicqinia: 


To the Sheriff of the County of Lee, Greeting: 


WE COMMAND you, that you summon, AZ vAfe 


hy 
And havexthen there th writ. Witness, A. B. Munsry, Clerk of our safd Court, at the court-house, 


189 S. and inthe 7/22. year of the Commonwealth. 





Form No. 300%. 
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Everett Waddey Co 
Stationers and Printers, Form No. 30014—Special. 
Richmond, Va 


Che Commonweatth of Vizcqinie : 


To the Sheriff of the County of Lee, Greeting: 


WE COMMAND you, that you summon. lL aye 


to appear at the Clerk’s Office of the Circuit Court of the County of Lee, at the rules to be held 
for the said Court on the. a, Monday ul aie > ae ___, 189, to answer e aah 


td Court, at the court-house, 


year of the Commonwealth. 


Bk, 








SUBPOENA 
IN CHANCERY. 
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Everett Waddey Co., / 
Station gina Printers, * Form No. 300 
Richmond, Va. 
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Che Commonwealth of Virginia, 


To nehaud fe of the.._@ 


_at the rules to be held/for the said Court, on the... /&2,....... Monday in_ 444 L414. [7ov Je tss 


<j 
in our said Court for 


And have then there this writ. Witness, ~AY/ S70 (411-€145....., Clerk of our said ~ 


day of... C4“e-Z. A. Pov +88 , and in the 


ee 











SUBPOENA 
IN 
CHANCERY. 
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CERTIFICATE OF 
ORDER’ OF' PUBLICATION, 


= 2s 


I, A. M. Goins, Editor of the SOUTIH- 
WEST! VIRGINIAN, a weekl yonewspa- 
per published at Jonesville, Lee County, 
Va., do hereby certify that the annex. 
ed notice was. published in said: paper 
once a week for four suecessive weeks, 








commencing on the | 12-9 day of 
MS od. 


oe ceeg » EDITOR, 





7h $9 es __ 
ORDER OFZPUBLICATION, 


IRGINIA~In the Clerk’s Office of the 
Cireuit Court of the;.County of Lee 
on the 22nd day of January, 1900. 
Mary I. Landingham, et als. Pltffs. 
= against 
Wm. Pennington, Guardian, etals Dfts. 
[in Chancery on amended bill.] 


The object of this suit is to enforce pay- 
ment of about $3,000.00 against William 


| Pennington, Guardian, and his sureties of 


whom John S. Burgin deceased was one, 
due to said plaintiffs, and to settle the es- | 
tate of John S. Burgin deceased. ¢ 
And an affidavit having been made and | 
filed that_the defendants, Martha B. Car- | 
mack and Charles M. Burgin, are not res- 
idents of the State of Virginia, itis ordered 
that they do. appear here within fifteen 
days after due publication hereof, and do 
what may be necessary to protect their 
interest in this suit. And it is further or~ 
dered that a copy hereof, be published 


j once a week for four weeks in the South- 


west Virginian, and that a copy be posted 
at the front door of the court-house Of 
this county on the first day of the next 
ferm of the county eourt,. 
A copy—Teste: 
A. B. MUNSEY, Clerk, 
Pennington Brox, p. q. jan25 004t 
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ORDER OF PUBLICATION. 


| Wh yp BAe dhisap Hin thakd, 


IN CHANCERY. 











